This article explores the tendency of investment tribunals to resort to teleological interpretation and to the protection and promotion of foreign investments as a standard goal of investment treaties. It further explores how this tendency relates to the rule of interpretation envisaged in Articles 31-33 of the Vienna Convention on the Law of Treaties considering that the convention rule requires that text, context, and purpose are to be equally assessed when searching for the meaning of a treaty provision. The article's particular focus is on whether investment tribunals have begun to create specific rules for interpreting investment treaties that favor one of the elements of interpretation over the others, namely, the purpose of the treaty. This method of teleological interpretation is set against the general background of investment arbitration, the Vienna Convention on the Law of Treaties, and cases where investment tribunals' reliance on the preamble of the applicable treaty was decisive for the final outcome of the case. These cases, which revolved around the goal to protect and promote foreign investments and teleological interpretation, lend support to the proposition that there has been a departure from the general rule. However, they equally show the unreliability of telos in a treaty: purposes may be different, even conflicting, and their clear meaning can easily escape interpreters. Despite a growing number of cases where the purpose of a treaty comes to the forefront of legal reasoning, the functional correlation between the purpose of a treaty and the legitimacy of a claim still remains unclear.
Introduction
means that each and every case is decided by a different panel of arbitrators. Although most of these cases are resolved within widely-recognized arbitral institutions such as the International Centre for Settlement of Investment Disputes (ICSID) or the Stockholm Chamber of Commerce (SCC), this still does not outweigh the fact that there is no standing court or tribunal in place that would be competent to hear investment disputes. 10 As of today, more than 600 international investment cases have been brought under an IIA. 11 This fact speaks to the growth of this discipline of international law and to the progressive developments in the area of direct access to international justice. But the results of this growth reveal the inevitable lack of coherence, and sometimes even competition, that has developed between different arbitral tribunals.
Inconsistency exists even in those cases where the same factual issues and same legal text were at stake. 12 In other words, the source of its success, as manifested in the number of cases brought, can as equally be a threat to the system. 9 United Nations Conference on Trade and Development (UNCTAD), http://investmentpolicyhub.unctad.org/IIA (last visited Sep. 27, 2016) .
10
For example, Gus Van Harten has argued strongly in favor of a standing investment court. See GUS VAN HARTEN, INVESTMENT TREATY ARBITRATION AND PUBLIC LAW 180-84 (2007) .
11
UNCTAD, IIA Issues Note: Recent Trends in IIAs and ISDs, No. 1, February 2015, p. 5, available at: http://unctad.org/ en/PublicationsLibrary/webdiaepcb2015d1_en.pdf (last visited Apr. 16, 2016) . 12 The best of examples would probably be the findings of different ICSID tribunals on the plea of necessity raised by Argentina in a series of cases initiated on the basis of the very same U.S.-Argentina BIT. While in some cases (Sempra Energy Int'l v. Arg. Rep., ICSID Case No. ARB/02/16, Award (Sept. 28, 2007) ; Enron Corp. v Despite the challenges in the field, there has also been quite a strong consensus that international investment law now exists as a separate field of study 13 based on its own principles. 14 Those who place emphasis on the unifying forces within the field point to general international law and general principles of law as common denominators for international investment law. 15 Indeed, investment tribunals do seem to have understood that they belong to an international system in which their pronouncements of law are placed in a wider legal context:
[I]t should be noted that the Bilateral Investment Treaty is not a self-contained closed legal system limited to provide for substantive material rules of direct applicability, but it has to be envisaged within a wider juridical context in which rules from other sources are integrated through implied incorporation methods, or by direct reference to certain supplementary rules, whether of international law character or of domestic law nature.
16
Investment tribunals routinely apply general rules of international law, 17 such as customary international law, rules on State responsibility, and treaty law, and they invoke decisions of other international courts and tribunals. Among international rules routinely applied by investment tribunals is the VCLT, which
Footnote continued
Award (May 12, 2005) ) the defense of necessity was not allowed, either on the basis of Article IX of the BIT or on the general doctrine of necessity, in LG&E Energy Corp. v See, e.g., RUDOLPH DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW, 3 (2008) ("Foreign investment law consists of layers of general international law, of general standards of international economic law, and of distinct rules peculiar to its domain. ( . . . .) As a result of these peculiarities, contemporary international investment law has acquired distinct characteristics the understanding of which requires separate study."); Stephan Schill, Ordering Paradigms in International Investment Law: Bilateralism -Multilateralism -Multilateralization, in THE FOUNDATIONS OF INTERNATIONAL INVESTMENT LAW: BRINGING THEORY INTO PRACTICE 109, 115 (Zachary Douglas et al., eds., 2014) ("[T] he argument is that there is enough convergence in order to understand IIL [international investment law] as a specialized legal discipline that provides structured legal foundations for international investment relations in a global economy even in areas where no customary international law underpinning of investment treaty law exists."). 101, 134 (2009) ("[E] ven if there is no complete uniformity yet, there is enough convergence to be able to speak of international investment law as an existing international law discipline made up of uniform investment law principles."). General principles of law are a source of law that plays a marginal role in most areas of public international law. However, such principles could be expected to play a significant role in international investment law. One reason is that there is a close substantive relationship between public international law, private international law, and domestic law in relation to international investments. Moreover, ICSID tribunals often have competence to make decisions in accordance with international law, domestic law, and contractual obligations simultaneously. It may be difficult or even impossible to distinguish clearly between these legal bases in a given decision. General principles of law can thus be a "common denominator" for and function as a bridge between these three sources of law. They do so even in the absence of a specific provision in applicable law that would mandate the application of international law. For example, UNCITRAL Arbitration Rules do not contain a provision analogous to the provision in Article 42(1) of the ICSID Convention that makes international law applicable, (and even Article 42(1) makes the application of international law only a second choice following the agreement of the parties and conflict of laws rules).
should, together with other general rules, create a unifying force against the bilateralism and fragmentation that seem to undermine the system of international investment law. However, there is a risk that investment tribunals can hurt the system to which they belong by erroneously interpreting and applying general international law. Therefore, we should turn now to the application of the VCLT in investment arbitration.
Vienna Convention on the Law of Treaties in investment arbitration

History of the VCLT rule on teleological interpretation
Since the focus of this article is on teleological interpretation, it is helpful to review how the "object and purpose" standard found its place in the general rule on interpretation in the VCLT. The history of treaty law reveals an interesting trend with regards to the "object and purpose" standard of interpretation. (a) A treaty is to be interpreted in the light of the general purpose which it is intended to serve. The historical background of the treaty, travaux préparatoires, the circumstances of the parties at the time the treaty was entered into, the change in these circumstances sought to be effected, the subsequent conduct of the parties in applying the provisions of the treaty, and the conditions prevailing at the time interpretation is being made, are to be considered in connection with the general purpose which the treaty is intended to serve. (b) When the text of a treaty is embodied in versions in different languages, and when it is not stipulated that the version in one of the languages shall prevail, the treaty is to be interpreted with a view to giving to corresponding provisions in the different versions a common meaning which will effect the general purpose which the treaty is intended to serve. to be some reluctance over the reference to "object and purpose." The main approach of the ILC seems to have been textual, an approach heavily criticized by United States delegates at the Vienna Conference. As a result, a concession was made: a reference to "object and purpose" would be included in the rule on interpretation for reconciling texts in different languages when reconciliation could not be otherwise reached. 23 Still, "object and purpose" found its way into the general rule of interpretation together with, or rather after, text and context; it seems that "object and purpose" was seen as the last of the three elements given its formulation "in the light of object and purpose."
24 Finally, as one of the commentators of the The article as already indicated is based on the view that the text must be presumed to be the authentic expression of the intentions of the parties; and that, in consequence, the starting point of interpretation is the elucidation of the meaning of the text, not an investigation ab initio into the intentions of the parties. The Institute of International Law adopted this-the textual-approach to treaty interpretation. The objections to giving too large a place to the intentions of the parties as an independent basis of interpretation find expression in the proceedings of the Institute. The textual approach, on the other hand, commends itself by the fact that, as one authority has put it, "le texte signé est, sauf de rares exceptions, la seule et la plus récente expression de la volonté commune des parties." Moreover, the jurisprudence of the International Court contains many pronouncements from which it is permissible to conclude that the textual approach to treaty interpretation is regarded by it as established law.
25
VILLIGER, supra note 22, at 428, {14.
26
According to a survey commissioned by the UNCTAD that was based on a representative sample, Articles 31 and 32 of the Vienna Convention on the Law of Treaties have been invoked in two-thirds of the cases covered by the survey. See Andrea Saldarriaga, Investment Awards and the Rules of Interpretation of the Vienna Convention: Making Room for Improvement, 28 ICSID REV. 197, 203-204 (2013) . 27 Tokios Tokelės, supra note 5, at {27 (citations omitted). purpose of a treaty,"
28 it is still a single rule of interpretation given that the title of Article 31 is in the singular (general rule on interpretation) rather than in the plural. 29 Although the rule requires integration of different methods and considerations when assessing the meaning of a treaty provision, it is still a single rule of interpretation. This argument is relevant for investment arbitration because it disapproves giving preference to one of the methods of interpretation over the others. For example, giving preference to the object and purpose of a treaty over the text would run against the single and integrated rule of interpretation that requires assessment of all methods equally.
The object and purpose of a treaty is usually in its preamble, and the wording and style of preambles are different from the wording and style of the treaty main text. 30 The choice between teleological and textual interpretation can thus amount to a choice between the preamble and the dispositive part of a treaty. Therefore, the issue discussed here is whether any choice of this kind may disturb the equilibrium of a treaty as a legal text and thus distort the balance contemplated by the general rule of interpretation. FOREIGN INVESTMENT 60 (2015) ("Though reliance is often placed on the Vienna Convention on the Law of Treaties for the interpretive techniques that are used, there is little evidence that the convention's prescriptions were followed in the awards."). treaty regime. While Schwebel argues that the great number of bilateral investment treaties has led to the creation of special customary rules of international law, 34 including the rules of interpretation, Salacuse argues that the 3,000 bilateral treaties have created a special treaty regime that falls out of the scope of application of the VCLT and so requires special and different rules of interpretation.
35
On the other hand, scholars who criticize the concept of investment law as a special treaty regime submit that a significant number of bilateral treaties entered into by different parties cannot be equated with a multilateral regime: 36 instead, the current phenomenon simply is the result of a large number of bilateral treaties. The network of bilateral treaties can never be equated with the multilateral regime because mutual rights and obligations are owed only between two parties and are thus confined to the regime agreed upon by those two. Multilateralism is manifestly missing in the realm of international investment law.
As a comparison, the World Trade Organization (WTO) stands in stark contrast to investment arbitration in terms of multilateralism. The whole WTO system rests on an international organization, complex multilateral WTO-covered agreements, and a uniform system for dispute settlement. While both investment treaty and WTO provisions aim at economic liberalization, their architectures are sufficiently different to justify a specific legal regime for the WTO and its Dispute Settlement Body. In other words, the strong multilateralism of the WTO mandates uniform application of specialized norms and principles, thereby justifying its status as a special legal regime. Still, both WTO Panels and the Appellate Body regularly rely on the VCLT and its rules of interpretation when discussing the object and purpose of WTO agreements, 37 although it seems that resort to "object and purpose" is not that frequent within the WTO dispute settlement system.
38
Therefore, even if there is a special investment treaty regime despite the strong bilateralism of the system, this regime still should not lead to the exclusion of the VCLT and its general rule of treaty interpretation.
Focusing on the preamble: investment cases illustrating the teleological approach to investment treaties
As already discussed, the rule of interpretation of treaties is a complex one. It requires that the terms of a treaty are given their ordinary meaning (unless the parties intended to give a special meaning to a term)
in their context and in light of the object and purpose of the treaty. 39 The general rule of interpretation 34 Stephen Schwebel, WTO APPELLATE BODY 263, 263 (2009) ("The above discussion of how and when the Appellate Body has looked at the object and purpose of the treaty or provisions thereof does not warrant labeling its interpretative practices as 'teleological'.").
39
Article 31 (General rule of interpretation) of the Vienna Convention on the Law of Treaties, supra note 3, provides:
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.
implies that all these different methods are to be given equal consideration because the purpose of interpretation is to ascertain what the parties agreed upon. An integrated approach to interpretation reinforces the rule of pacta sunt servanda.
40
Against this background, it seems that giving preference to one method over the other, either explicitly or implicitly, can distort the balance incorporated in Article 31 of the VCLT. 41 Such an approach can easily reshape the content of obligations agreed upon by parties to a treaty. While sometimes one of the methods will naturally prevail as more helpful for determining the true meaning of the commitment, this still needs to happen as a result of looking at the treaty as a whole. True meaning is to be found in the provisions of a treaty, which should not be contradicted by reference to preamble, context, or other treaties. 42 The issue here is whether it is permissible to rely on the preamble to depart from the basic agreement envisaged in applicable treaties. 43 An additional issue is whether the reading and interpretation of the preamble, even after it has been chosen as the point of reference, is accurate.
Now we shall turn to arbitral decisions where teleological interpretation seems to have been decisive for the final outcome in these cases. Moreover, it is not only the purposive approach that stands out in these decisions but also the selection of objectives that seem to have determined the final result in these decisions.
Footnote continued
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: (a) any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connexion with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 3. There shall be taken into account, together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of international law applicable in the relations between the parties. 4. A special meaning shall be given to a term if it is established that the parties so intended.
40
Latin for "agreements must be kept." Pacta sunt servanda, ENCYCLOPAEDIA BRITANNICA https://www.britannica.com/ topic/pacta-sunt-servanda. See LONE WANDAHL MOUYAL, INTERNATIONAL INVESTMENT LAW AND THE RIGHT TO REGULATE: A HUMAN RIGHTS PERSPECTIVE 51 (2016) (citations omitted) ("Turning to the VCLT, article 31 reflects customary international law and embraces a more integrated approach to interpretation of treaties.").
41
See MOUYAL, supra note 40, at 51:
Each of these approaches [objective, subjective and teleological] to treaty interpretation tends to confer the primacy on one particular aspect of treaty interpretation, if not to the exclusion than to the subordinate of the others. These three approaches may produce the same result in practice. Yet, they are also capable of leading to radically divergent results.
42
See AUST, supra note 28, at 235:
In practice, having regard to the object and purpose is more for the purpose of confirming an interpretation. If an interpretation is incompatible with the object and purpose, it may well be wrong. Thus, although paragraph 1 contains both the textual (or literal) and the effectiveness (or teleological) approaches, it gives precedence to the textual. 43 The International Court of Justice expressly and firmly denied the possibility that the object and purpose of a treaty can be used to counter clear substantive provisions, especially provisions of an arbitration agreement. See GARDINER, supra note 19, at 197-198.
Siemens v. The Argentine Republic
44
In Siemens v. The Argentine Republic, the claimant argued that termination of a contract for providing a variety of technical services and equipment, which was entered into by Argentina and Siemens' wholly owned subsidiary (SITS) following a bidding procedure, led to indirect expropriation and other breaches of the Germany-Argentina BIT. This case gave rise to two separate decisions, one on jurisdiction and the other, the award on the merits. 45 In both the jurisdictional and the merits proceedings, teleological interpretation turned out to be crucial for the outcome of the case.
During the jurisdictional phase, the rule of interpretation came up as the first relevant issue for interpretation and application of several BIT provisions, including the most-favored-nation clause (MFN) and the definition of investment. At the very outset, the tribunal declared the general rule of interpretation and Article 31 of the VCLT to be applicable. 46 However, at the very next step the tribunal departed from the integrated approach required by Article 31 to rely solely on the object and purpose of the BIT and teleological interpretation:
The Tribunal considers that the Treaty has to be interpreted neither liberally nor restrictively, as neither of these adverbs is part of Article 31(1) of the Vienna Convention. The Tribunal shall be guided by the purpose of the Treaty as expressed in its title and preamble. It is a treaty "to protect" and "to promote" investments. The preamble provides that the parties have agreed to the provisions of the Treaty for the purpose of creating favorable conditions for the investments of nationals or companies of one of the two States in the territory of the other State. Both parties recognize that the promotion and protection of these investments by a treaty may stimulate private economic initiative and increase the well-being of the peoples of both countries. The intention of the parties is clear. It is to create favorable conditions for investments and to stimulate private initiative.
47
The tribunal thus assured the reader that the intention of the parties was clear: this intention was in the preamble of the BIT.
This line of reasoning naturally raises the question of whether the intention of the parties is to be deduced solely from the preamble or from the text as a whole. Then, even if that is an acceptable interpretative approach, the question may well be whether that intention was correctly deduced in Siemens given that the tribunal's reading of the preamble's purpose was restricted to the words "to create favorable conditions for the investments and stimulate private initiative," while the full text of the preamble mentioned other purposes as well, such as to "increase the well-being of the peoples of both countries." This slip of the pen distorts the equilibrium envisaged in the preamble as it is the protection of 44 Siemens, supra note 4.
45
Id. Both parties have based their arguments on the interpretation of the Treaty in accordance with Article 31(1) of the Vienna Convention. This Article provides that a treaty be "interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose." The Tribunal will adhere to these rules of interpretation in considering the disputed provisions of the Treaty.
47
Id., { 81 (citations omitted).
foreign investment-together with the well-being of the peoples of both countries-that seem to have been equally proclaimed as goals of the parties to the BIT. This selective approach to interpretation methods and to the goals of the BIT resulted in a very extensive interpretation of BIT provisions relevant to jurisdiction. While the MFN clause referred only to investors, thus excluding investments as such, the tribunal found that restricting the MFN clause to investors would be contrary to the object and purpose of the BIT. Although there were other provisions of the BIT that explicitly embraced both investments and investors, while others were reserved only for investments, the tribunal found that enforcing such differences found in the text would be contrary to the purpose of the BIT, i.e., the protection of investments. Therefore, the tribunal decided to extend the protection envisaged in the BIT equally to investments and investors. 48 This interpretation is not without practical consequences because it is possible for a certain measure to have an effect solely on investments without affecting investors, and vice versa. While the text was fairly clear-it opted for different objects of protection for different standards-the tribunal decided to ignore these differences, instead relying on the preamble and selective teleological interpretation in order to extend the protection more broadly than was stated in the text.
Later, at the merits stage, the tribunal again invoked Article 31 of the VCLT as a general rule of treaty interpretation. 49 When assessing the content of the fair and equitable treatment standard, the tribunal first opted for a textual approach. The tribunal relied on English and Spanish dictionaries and found that the ordinary meaning of the terms "fair" and "equitable" is "just," "even-handed," "unbiased," and "legitimate." 50 But it has been widely known that the fair and equitable treatment is a standard that has been traditionally devoid of any prescribed content. Id., { 92:
The Treaty is a treaty to promote and protect investments, investors do not figure in the title. Fair and equitable treatment would be reserved to investments, and denial of justice to an investor would be excluded. While these considerations may follow a strict logical reasoning based on the terms of the Treaty, their result does not seem to accord with its purpose.
49
Id., Award { 80 (Feb. 6, 2007) . The truth is that as the number of investment treaties concluded among states approaches nearly 3,000, the content of the standards of protection afforded under those treaties remains almost as uncertain and as controversial as it ever was under customary international law. Even though the language used in these treaties has displayed a remarkable uniformity, the meaning of much of that language remains indeterminate. Investment treaties typically involve a high level of obligation and delegation, because they establish legally binding commitments and delegate enforcement power to tribunals, but a low level of precision, because the commitments themselves are broad and vague (e.g., the promise to treat investors fairly and equitably). Although imprecision is normally associated with state discretion, when it is coupled with a high degree of obligation and delegation, the opposite is true: the body charged with interpreting and applying the standard is afforded wide discretion. The net result is to shift interpretive power from the treaty parties to investment tribunals. vague formulation of this provision, so its resort to dictionaries seems a bit odd. It should have been clear even beforehand that not much help would be found in synonyms. 53 As difficult as it is to square the word "fair" into the binary concept of a litigated dispute in given circumstances without being overly arbitrary, it is just as difficult to achieve the same goal with the word "just." This "dictionary approach"
does not seem quite helpful here.
54
Argentina argued for a contextual approach in assessing the meaning of fair and equitable treatment, both in terms of the treaty and the facts of the case, in order to assess what would be fair in a given context; the tribunal opted for the preamble and teleological interpretation. Immediately after dropping the textual approach, which manifestly did not yield any result, the tribunal moved to the object and purpose of the BIT, namely to the purpose of promoting foreign investments. Against this background, the tribunal comfortably opted for extensive interpretation again:
The Tribunal has already noted that the standards of conduct agreed by the parties to the Treaty indicate a favorable disposition to foreign investment. The purpose of the Treaty is to promote and protect investments. It would be inconsistent with such commitments and purpose and the expectations created by such a document to consider that a party to the Treaty has breached its obligation of fair and equitable treatment only when it has acted in bad faith.
55
The tribunal extensively relied on the case law of other arbitral tribunals in assessing the content of the fair and equitable treatment standard found in the Germany-Argentina BIT. 56 Therefore, the case law was found to be a more appropriate context for the tribunal than the treaty itself or the factual ramifications of the case. The final conclusion was that termination of the contract led to the breach of the fair and equitable treatment standard.
In the end, it seems that teleological interpretation played a pivotal role in reaching the rules of the decision in Siemens, and to an extent not contemplated by the VCLT. In addition, the identification of the object and purpose of the treaty can raise doubts given that the tribunal opted for only one: promotion and protection of foreign investments. Ultimately, heavy reliance on teleological interpretation at the expense of the text and context of the treaty was coupled with a selection of a convenient purpose that was, in the final strike, interpreted so as to favor the position of the claimant. The criticism by Van Harten fits here fairly well: "Read with care, and in light of the representative role of the state as juridical sovereign, the preambular language of investment treaties does not provide a basis for adopting a presumption in favour of safeguarding the claimant against the state." Thus, if the ordinary meaning of the terms "fair and equitable treatment" were somehow unclear, then the tribunal could make reference to the preamble of the treaty to resolve that textual ambiguity. The point is, however, that there is no textual ambiguity in relation to the terms "fair and equitable treatment". The question for the tribunal is rather the substantive content that must be ascribed to that standard of treatment. 55 Siemens, supra note 4, Award, { 300. Access to international investment arbitration is an important benefit and privilege enjoyed by foreign investors. Certain arbitral tribunals have found that access to international arbitration is a substantive standard of protection of foreign investors, rather than just a procedural mechanism for litigating breaches of BIT.
59 As a general rule, access to arbitration is conditioned upon the consent of both parties.
In the international investment context, such consent is usually reached by acceptance of an express offer of a state given in the BIT to arbitrate disputes arising under applicable treaties. If consent refers to a specific kind of arbitration, such as ICSID, UNCITRAL or SCC, additional rules will apply, such as the ICSID Convention and ICSID Arbitration Rules, etc. These rules create the legal framework that defines access to arbitration. In the ICSID context, that framework involves two layers of conditions, applying both the applicable BIT and the ICSID Convention. This approach is also known as the "double barrelled test."
60
The Tokios Tokelės case was brought by a Lithuanian company against Ukraine on the basis of the Lithuania-Ukraine BIT. The main issue here was whether the claimant had access to international arbitration and could enjoy the protection of an international treaty, given that it was fully owned by Ukrainian citizens. In other words, the issue was whether international protection could be extended even when both investment and investors seemed to lack international or foreign character. On the other hand, the company itself had Lithuanian nationality and thereby formally met the criteria envisaged in the applicable BIT.
The Tokios Tokelės tribunal decided to grant access to ICSID to the Lithuanian company even though the benefits of the protection would be ultimately provided to domestic investors who otherwise would be excluded from both the BIT and ICSID. The challenge was the interpretation of Article 25 of the ICSID Convention, which provides for the international protection of domestic companies when they are controlled by foreign investors. Therefore, the question was whether Article 25 equally means that foreign companies are deprived of protection if they are controlled by domestic investors. It seems plausible to claim that Article 25 contemplated a situation where international protection would not be granted under applicable law because international protection generally is not extended to domestic investors. However, was the contrary situation in line with the rationale of Article 25 or not? Was the "control test" (discussed below) applicable both ways, i.e., to both include and exclude certain categories of claimants?
The majority of the tribunal first went for a restrictive and somewhat formalistic definition of the investor as defined in the applicable Lithuania-Ukraine BIT. It simply concluded that the company had Lithuanian nationality and that no further discussion on the issue was warranted. It also refused to apply the "control test" under which the nationality of the owner should be taken into account in assessing the definition of an investor and its right to access to arbitration. In reaching its decision, the tribunal relied on the preamble of the BIT to conclude that the intention of the parties was to provide extensive international protection of investors:
58 Tokios Tokelės, supra note 5. The object and purpose of the Treaty likewise confirm that the control-test should not be used to restrict the scope of "investors" in Article 1(2)(b). The preamble expresses the Contracting Parties' intent to "intensify economic cooperation to the mutual benefit of both States" and "create and maintain favourable conditions for investment of investors of one State in the territory of the other State." The Tribunal in SGS v. Philippines interpreted nearly identical preambular language in the Philippines-Switzerland BIT as indicative of the treaty's broad scope of investment protection.
We concur in that interpretation and find that the object and purpose of the Ukraine-Lithuania BIT is to provide broad protection of investors and their investments.
61
While in Siemens the preamble served as justification for extensive interpretation of the applicable BIT, in Tokios Tokelės the preamble's purpose was seen as the opposite: it served as justification for restrictive interpretation of the treaty. Despite these seemingly contradictory uses of preambles, however, in both cases preambles led to extensive interpretation of investors' rights.
Still, there is one question that remains to be answered, and that is whether the Tokios Tokelės tribunal correctly understood the goals of the applicable treaties. Both applicable treaties, the UkraineLithuania BIT 62 and the ICSID Convention, 63 speak of the protection of foreign investments. It is the protection of foreign, as opposed to domestic investments, that features as the primary goal of not only bilateral and multilateral investment treaties, but also of the ICSID system. Protection of domestic investors is outside the reach of the given legal framework. As has already been explained, access to international arbitration is a valuable benefit and privilege for investors, for several reasons. For example, due to the operation of Article 26 of the ICSID Convention, they are not required to exhaust local remedies before resorting to international procedure. It would be really odd to assume that State parties intended to extend such protection to domestic investors in the absence of any provisions to that effect. Finally, would it really be the purpose of any bilateral regime, which is inherently based on the nationality principle, to protect domestic investors in their home countries? It seems that in such cases a bilateral regime is completely redundant.
Some of these arguments were indeed raised by a dissenter, Prosper Weil, who happened to be the presiding arbitrator in Tokios Tokelės tribunal. 64 This fact alone, that the presiding arbitrator was in the minority in an arbitral case, is curiosity in itself. However, his dissent is more important for his arguments in favor of a different approach to preamble and teleological interpretation. Prosper Weil insisted that the effect of object and purpose in the given legal framework would be the denial of access to investment 61 Tokios Tokelės, supra note 5, { 31 (references omitted).
62
The Preamble of the Ukraine-Lithuania BIT, entry into force June 3, 1995, includes the language: "to create and maintain favourable conditions for investment of investors of one State in the territory of the other State. arbitration. At the very outset of his dissent, he stated that the majority decision ran against the object and purpose of the ICSID Convention and that it could put the whole system into danger. 65 He insisted that the system was tailored for the protection of foreign investors and settlement of international disputes.
66
However, the real point of difference between Prosper Weil and the other two arbitrators concerned was whether the origin of the capital in question is relevant for assessing the right of access to arbitration.
In other words, if a domestic investor with domestic capital registers an off-shore company, as a shell company, would that suffice for him to gain access to international arbitration? The majority of the tribunal found the origin of the capital irrelevant. Professor Weil's response was: "This assumption is flying in the face of the object and purpose of the ICSID Convention and system as explicitly defined both in the Preamble of the Convention and in the Report of the Executive Directors." 67 In addition, Prosper Weil pointed to Article 25, which allows for, and even requires, the "control-test," i.e., it allows for departure from a quite formalistic approach to nationality. Although Article 25 seems to address only situations when This appears from the Convention itself, in particular from its Preamble which refers to 'the role of private international investment' and, of course, from its Article 25.
68
Where the wording of a provision falls short of a clear meaning (as arguably was the case here), reference to a preamble could be justifiable. However, the real point of difference was how to read roles and interaction of the preambles in question. While the majority relied on the Preamble of the BIT to provide more extensive protection, the presiding arbitrator relied on the ICSID Convention's Preamble to find that access to arbitration is denied. This difference, in itself, proves that reference to a preamble can be a fragile concept and an unreliable tool for an operation leading to outcomes that are far from irrelevant. It further proves that once the "protection and promotion" standard wins over other treaty goals, extensive interpretation in favor of the claimant is bound to happen.
65
See id., { 1:
If I have decided to dissent, it is because the approach taken by the Tribunal on the issue of principle raised in this case for the first time in ICSID's history is in my view at odds with the object and purpose of the ICSID Convention and might jeopardize the future of the institution. In other words, my dissent does not relate to any particular aspect of this brilliantly drafted Decision, or to any particular assessment of the facts, but rather to what I would call the philosophy of the Decision.
66 Id., { 5.
67
Id., { 6. 68 Id., { 19.
This particular dispute arose out of the contract entered into between the government of Malaysia and the UK marine salvage company. The case resulted in two separate decisions, on jurisdiction 70 and on the application for annulment. 71 The award on jurisdiction found in favor of the respondent and the tribunal declined jurisdiction to hear the claims. The Annulment Committee disagreed with this finding and annulled the decision. The point of difference between the two tribunals was the interpretation of the relevant legal framework. More precisely, it was the relevance of the preambles of the UK-Malaysia BIT and of the ICSID Convention that determined the decisions of both tribunals, but with different outcomes.
Under the contract the company was to locate and salvage a vessel that sank off the coast of Malacca in 1817. The company was required to utilize its expertise, labor, and equipment to carry out the salvage operation; to invest and expend its own financial and other resources; and to assume all risks of the salvage operation, financial and otherwise. The company was also under obligation to clean, restore, and catalogue the recovered items, and to arrange for the auction of the recovered items in
Europe by the international auction firm, Christie's. 72 It was a "no finds-no pay" contract which meant that all the costs of the search and salvage operation (and its attendant risks) would be borne exclusively by the company. It also meant that the company would recover its expenditure and make a profit only if both the salvage operation and the subsequent sale of the recovered items were successful. 73 The contract provided for the government to receive the sale proceeds of the recovered items, and thereafter to disburse to the company its portion of the sale proceeds, where the portion to be received depended on the aggregate amount received at the auction. 74 The government reserved the right to withhold salvaged items from sale, provided that the company was paid its share of the best attainable value for such items.
75
The salvage operation lasted four years and the items that were not withheld from sale were auctioned for nearly USD 3 million. 76 Dissatisfied with the amount received under the contract, the company launched a proceeding under the contractual arbitration clause before the Malaysian court of arbitration.
Those claims were dismissed.
77
In the ICSID proceeding one of the first issues crucial for jurisdiction was whether the claimants had an investment within the meaning of the applicable BIT. The claimant argued that under the contract it was entitled to an amount equal to 70% of the value of the recovered and auctioned items, as well as to expenses incurred in relation to the salvage operation (although these expenses were not recoverable under the contract). The claimant further argued that this was an investment within the meaning of the BIT as it fell under the definition of "claims to money or to any performance under contract, having a financial value" found in Article 1 (1) Id., { 11.
75
Id.
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Id., { 13.
77
Id., {{ 14 -17.
that the main purpose of the contract was archeological research and that this transaction fell short of the conditions envisaged in the so-called Salini test, 78 which requires certain duration, risk, substantial commitment, and contribution to the host State's development.
The arbitrator on the single-person panel agreed with the contention that the existence of an investment was the key issue in the case. In order to resolve the issue, the arbitrator undertook the so-called "double- 
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See SCHREUER ET AL., supra note 60, at 117, { 124:
In examining whether the requirements for an "investment" have been met, most tribunals apply a dual test: whether the activity in question is covered by the parties' consent and whether it meets the Convention's requirements. If jurisdiction is to be based on a treaty containing an offer of consent, the treaty's definition of investment will be relevant. In addition, the tribunal will have to establish that the activity is an investment in the sense of the Convention. This dual test has at times been referred to as the "double keyhole" approach or as a "double barreled" test.
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Malaysian Historical Salvors, supra note 6, Award on Jurisdiction, {{ 65 -68 (May 17, 2007) .
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Id., { 66 (emphases original, citations omitted).
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The claimant successfully challenged the award on jurisdiction in the annulment proceeding. The ad hoc Annulment Committee agreed with the claimant that the sole arbitrator had exceeded its powers when defining the investment that consequently led to denial of jurisdiction. The annulment decision is all about treaty interpretation. And, indeed, the committee begins its analysis with the following statement: "This case concerns the interpretation of treaties." 86 The committee also opted for teleological interpretation but relied on the object and purpose of the applicable BIT to conclude that it could not have been the intention of the parties to exclude the recourse to international arbitration. 87 Historical interpretation of travaux préparatoires of the ICSID Convention also played a significant role in the committee's finding that the award on jurisdiction was fundamentally flawed in its assessment of the investment. 88 Therefore, with another look at the purpose of the ICSID Convention, which is the recourse to international arbitration, the ad hoc committee annulled the decision of the sole arbitrator. It is its considered conclusion that the Tribunal exceeded its powers by failing to exercise the jurisdiction with which it was endowed by the terms of the Agreement and the Convention, and that it "manifestly" did so, for these reasons: (a) it altogether failed to take account of and apply the Agreement between Malaysia and the United Kingdom defining "investment" in broad and encompassing terms but rather limited itself to its analysis of criteria which it found to bear upon the interpretation of Article 25(1) of the ICSID Convention; ( . . . ) (c) it failed ( . . . ) to accord great weight to the definition of investment agreed by the Parties in the instrument providing for recourse to ICSID.
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See KATE MILES, THE ORIGINS OF INTERNATIONAL INVESTMENT LAW: EMPIRE, ENVIRONMENT AND THE SAFEGUARDING OF CAPITAL 169 (2015) ("And, as the objective of protecting foreign investment is given primacy in bilateral investment treaties, and often in their interpretation by arbitral tribunals, adequate consideration of public interest issues in investment disputes has not been a priority.").
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Renta 4, supra note 7. 92 An overview of these cases is available at http://www.italaw.com. In reaching its decision, and probably sensing the trend of overly pro-investor awards reached by reliance on teleological interpretation, the arbitral tribunal emphatically stated:
Article 31 of the Vienna Convention is frequently debated in the context of BITs. It provides that treaties are to be interpreted "in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose." Article 31 (of the VCLT) must be considered with caution and discipline lest it become a palimpsest constantly altered by the projection of subjective suppositions. It does not for example compel the result that all textual doubts be resolved in favour of the investors. The long-term promotion of investments is likely to be better ensured by a well-balanced regime rather than by one which goes so far that it provokes a swing of the pendulum in the other direction. 94 However, immediately after having diagnosed the problem, the tribunal was quick to change its course and do what it had criticized one paragraph earlier. It reached out for the preamble in order to read text into the applicable BIT that was patently missing:
Yet some considerations of purpose have a solid foundation. It must be accepted that investment is not promoted by purely formal or illusory standards of protection. It must more specifically be accepted that a fundamental advantage perceived by investors in many if not most BITs is that of the internationalisation of the host state's commitments. It follows that it is impermissible to read Article 10 of the BIT as a vanishingly narrow internationalisation of either Russia's or Spain's commitment.
95
Breach and remedy are certainly close and interconnected. The International Court of Justice (ICJ) had long ago discussed the matter but from a different perspective. It concluded that its jurisdiction to decide whether there had been a breach automatically implied jurisdiction to decide on compensation.
96 Whether the reverse is true remains unanswered by the ICJ but this possibility was clearly rejected by other investment tribunals.
97
The text of the arbitration clause in the Russia-Spain BIT was quite precise and clear. Article 10(1) was devoid of any literary ambiguity of medieval palimpsests and hardly raised any textual doubts. Still, the tribunal altered and extended this precise provision by reliance on Article 31 of the Vienna Convention.
In addition, it approvingly relied on the SGS v. Philippines and its understanding of the preamble:
Footnote continued with a detailed report by the investor to the Party in whose territory the investment was made. The two shall, as far as possible, endeavor to settle the dispute amicably.
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Renta 4, supra note 7, { 55. See, e.g., Berschader v. Russ. Fed., Award, SCC Case No. 080/2004 , {{ 151 -59 (Apr. 21, 2006 . In Berschader, the identical issue was at stake: whether the wording of Article 10 in the Belgium-USSR BIT provided the arbitral tribunal with jurisdiction to assess the compensation for expropriation or whether it could be extended to jurisdiction to establish expropriation. The tribunal rejected the latter option. See also RosInvestCo UK Ltd. v. Russian Fed., Final Award, SCC Case No. V7009/2005 , {{ 110 -123 (Sep. 12, 2010 (in a fairly similar setting the tribunal opted for the ordinary meaning of the words used in the arbitration clause in Article 8 of the UK-USSR BIT to exclude its jurisdiction over expropriation claims).
The BIT is a treaty for the promotion and reciprocal protection of investments. According to the preamble it is intended 'to create and maintain favourable conditions for investments by investors of one Contracting Party in the territory of the other'. It is legitimate to resolve uncertainties in its interpretation so as to favour the protection of covered investments.
98
Here again, a preamble and considerations of purpose worked in favor of the claimants. The tribunal decided to confront text with the preamble and give precedence to the latter. Although the tribunal vouched that teleological interpretation would not mean that the investor is right, 99 the chosen approach provoked a swing of the pendulum in that direction.
Other investment treaty arbitration cases manifesting reliance on teleological interpretation and the "promotion and protection of investments" standard
The four cases discussed in the previous section represent only a fraction of the cases that demonstrate that resort to the object and purpose of the BIT can lead to extensive interpretation of investment treaties.
These cases were selected because the reasons given by the tribunals manifest uniformity in equating the purpose of promoting and protecting foreign investments with a pro-investor outcome of the award.
Although this equation will be further challenged later in this article, the next discussion will turn to other decisions where a similar approach was taken in order to respond to the second question raised herein:
whether there is any trend that might show the close connection between the reliance on a particular purpose and an interpretative technique that leads to the final outcome of the award. It should go without saying that a set of different circumstances and legal rules will determine the destiny of a dispute.
However, the aim here is to see whether there is any correlation between the chosen purpose of a treaty, such as "promotion and protection of investments," and how favorable for investors its interpretation was.
So it is worth looking at the bigger picture to see whether equations favored by the tribunals under consideration have been a part of wider trend.
Research has identified more than 80 decisions where tribunals resorted to a teleological approach based on the "promotion and protection of investments" purpose stated in applicable BITs. Though the research is not necessarily exhaustive, it still demonstrates a frequency that may justify both the assumptions of this paper and a further inquiry into the link between this particular purposive approach and the final outcome of interpretations that upheld a particular argument raised by the claimant.
The research focused on finding those decisions where teleological interpretation in general, and reliance on the promotion and protection of investments in particular, played an important role in the tribunal's decision-making. The decisions selected as demonstrating the relevance of teleological interpretation in investment arbitration can be divided into several groups:
.
The first group consists of decisions where there was a reference to "promotion and protection of investments" that did not result in either protection that was favorable for the investor or in upholding the claimant's argument. The third group of cases manifests a more balanced approach, where tribunals directly addressed the goal of promotion of investments but with an attempt to read it differently and against the mainstream.
Broken down in numbers, these three groups reveal inequality in the distribution of cases among them. The cases comprising the first 100 and third group 101 come in small numbers, whereas the second represents the largest group by far, comprising around 50 decisions.
100
While the largest group favors the purposive approach, the cases in that group manifest different goals the tribunals sought to achieve by resorting to "protection and promotion of investments." This approach was used, inter alia, to extend most-favored-nation ( See MTD Equity, supra note 102, { 104.
The Tribunal has concluded that, under the BIT, the fair and equitable standard of treatment has to be interpreted in the manner most conducive to fulfill the objective of the BIT to protect investments and create conditions favorable to investments. The Tribunal considers that to include as part of the protections of the BIT those included in Article 3(1) of the Denmark BIT and Article 3(3) and (4) of the Croatia BIT is in consonance with this purpose.
See also CMS Gas Transmission Co., supra note 13, {274; Azurix I, supra note 102, { 360.
109
See Suez, Sociedad General de Aguas de Barcelona, S.A., supra note 102, { 59.
After an analysis of the substantive provisions of the BITs in question, the Tribunal finds no basis for distinguishing dispute settlement matters from any other matters covered by a bilateral investment treaty. From the point of view of the promotion and protection of investments, the stated purposes of both the ArgentinaSpain BIT and the Argentina-U.K. BIT, dispute settlement is as important as other matters governed by the BITs and is an integral part of the investment protection regime that the respective sovereign states have agreed upon. In this context, the Respondent further argues that this Tribunal should apply the principle of ejusdem generis in interpreting the BITs so as to exclude dispute settlement matters from the scope of the most-favorednation clause, because the category 'dispute settlement' is not of the same genus as the matters addressed in the clause. The Tribunal finds no basis for applying the ejusdem generis principle to arrive at that result.
110
Id., {{ 215 -220. 111 See Abaclat, supra note 102, { 519:
For these same reasons and as further developed below, the Tribunal finds that it would be contrary to the purpose of the BIT and to the spirit of ICSID to interpret this silence as a-qualified silence k categorically prohibiting collective proceedings, just because it was not mentioned in the ICSID Convention.
112
See Sempra, supra note 102, { 373.
In weighing this discussion, the Tribunal must first note that the object and purpose of the Treaty is, as a general proposition, for it to be applicable in situations of economic difficulty and hardship that require the protection of the internationally guaranteed rights of its beneficiaries. To this extent, any interpretation resulting broad protection of the investment sub judice.
113 Although all these findings are tentative, they are still significant. The facts and arguments make each case different, and the reasons leading to decisions are certainly varied and not necessarily restricted to the tribunal's reading of the goals of the BIT.
Nevertheless, the overview of cases supports the initial assumption that any extensive reading of the BIT seems to favor protection of claimants and simultaneously be the result of reliance on the goal of "promotion and protection of investments."
Critical appraisal of teleological treaty interpretation within investment arbitration context
The cases analyzed illustrate quite well how teleological interpretation has been perceived and used by investment arbitrators. Preambles, objects, and purposes of treaties play an important role in interpreting
BITs. What these cases equally show is that resort to teleological interpretation pursuing a BIT's "promotion and protection of investments" purpose is likely to lead to pro-investor outcomes. All these features deserve some attention as they raise several issues.
The first issue is whether it is really justifiable to give precedence to the preamble over the text of the treaty given that the latter is the dispositive part of the text where rights and obligations are traditionally
Footnote continued
in an escape route from the defined obligations cannot be easily reconciled with that object and purpose. Accordingly, a restrictive interpretation of any such alternative is mandatory.
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A sampling of such cases includes the following:Sedelmayer, supra note 102, at 59:
It should also be kept in mind that, as can be concluded from the text of the Treaty, the main aim of the Treaty is to promote, as far as possible, investments in the two countries concerned. Granting protection under the Treaty to the investments now discussed would be in line with the said purpose.
SGS, supra note 102, { 116:
The object and purpose of the BIT supports an effective interpretation of Article X(2). The BIT is a treaty for the promotion and reciprocal protection of investments. According to the preamble it is intended "to create and maintain favourable conditions for investments by investors of one Contracting Party in the territory of the other". It is legitimate to resolve uncertainties in its interpretation so as to favour the protection of covered investments.
Maffezini, supra note 59, {54:
Notwithstanding the fact that the basic treaty containing the clause does not refer expressly to dispute settlement as covered by the most favored nation clause, the Tribunal considers that there are good reasons to conclude that today dispute settlement arrangements are inextricably related to the protection of foreign investors, as they are also related to the protection of rights of traders under treaties of commerce.
Mytilineos Holdings S.A., supra note 102, {{ 99 -100:
99. According to its Preamble, the BIT purports 'to intensify th[e] economic cooperation to the mutual benefit of both countries on a long term basis'. Both Countries indicated 'as their objective to create favourable conditions for investments by investors of either Contracting Party in the territory of the other Contracting Party'. It was also expressly recognized that 'the promotion and protection of investments, on the basis of this Agreement, will stimulate the initiative in this field and thereby significantly contribute to the development of economic relations between the Contracting Parties'. 100. While examining identical preamble wording in the Philippines-Switzerland BIT, the Tribunal in SGS v. Philippines stated that '[i]t is legitimate to resolve uncertainties in its interpretation so as to favour the protection of covered investments.' The Tribunal in Tokios v. Ukraine similarly found the same wording in the Preamble of the Ukraine-Lithuania BIT 'as indicative of the treaty's broad scope of investment protection.' set. Second, there is a problem with picking and choosing the goal of the treaty among the cluster of goals usually envisaged in a treaty. The problem gets more serious if the goals are perceived as conflicting. The last question is how to make a functional link between the goal of a treaty and a particular jurisdictional requirement, i.e., how to transpose an abstract goal to a particular factual situation and the formal requirements of a case. The last question is one of logic, i.e., whether the chosen goal really corresponds to the procedural outcome suggested by a tribunal.
BITs are per definitionem quite obscure when it comes to defining states' obligations. This argument indeed works in favor of resorting to the goals of a treaty, but this still may not displace the general and integrated rule of interpretation. The general rule of interpretation incorporates the teleological approach into a single operation of interpretation rather than permitting selective choice of certain interpretative methods. This trend has been detected: "Expediency dictates the selection of the rule of interpretation rather than principle. In the tussle between the two opposing camps, there is a selective use of the techniques of interpretation, indicating an alarming deviation from the norms of interpretation prescribed in international law."
114
There are other, and different, arguments against frequent reliance on BIT preambles in investment arbitration. Zachary Douglas finds that reliance on the goals formulated in the preamble of a treaty is not the correct approach because a preamble sets policies, whereas provisions of a treaty contain legal rules and standards. Policies and standards are different concepts, because policies describe common goals which exist outside the legal regime that has been clearly established by binding standards. 115 He further concludes:
An investment treaty tribunal as a judicial forum has no mandate to promote a general policy of "greater economic cooperation" or to "stimulate the flow of private capital and the economic development of the [Contracting] Parties" or "maximize effective utilization of economic resources and improve living standards", to adopt the language of the preamble of the USA Model BIT. The investment treaty tribunal's mandate is nothing more and nothing less than the resolution of a concrete dispute between two or more litigants. A claimant seeks to establish an individuated right to compensation for acts of the host state causing prejudice to its investment, whereas the respondent host state may assert an individuated right to regulate that investment without paying compensation for that prejudice in the circumstances of the particular case. Both litigants maintain that their arguments are consistent with the concepts of "fair and equitable treatment" or "expropriation" found in the treaty. The collective goals that motivated the contracting states to conclude an investment treaty, as articulated in its preamble, cannot be decisive in the tribunal's resolution of the conflicting assertions of individuated rights.
116
The question also is whether the object and purpose of a treaty serves different functions in multilateral as opposed to bilateral treaties. As highlighted by Mark Villiger, Article 31 "enables 114 SORNARAJAH, supra note 33, at 149.
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See DOUGLAS, supra note 54, at 83, { 147.
Tribunals have transformed the policies revealed in the preambles of investment treaties such as the one extracted from the USA Model BIT into principles of law that can shape the substantive application of the investment protection standards. This is wrong as a matter of interpretation and is certainly not supported by For that reason, the States that enter into IIAs might have different purposes among themselves for doing so. Countries that are primarily capital exporting might be interested in protecting their investors, whereas countries that are primarily capital importing might be interested in maximizing the gains they realize from the foreign investment while their sovereignty is protected. 124 See note 101, supra. 125 HICEE B.V., supra note 101, { 116:
In the Tribunal's view, the wording chosen for the Preamble by the Parties is studiously neutral, and refers more to the goal of the stability of expectations than to any preconception as to the Agreement's coverage and scope. The Tribunal observes that, in general, the purpose of bilateral investment treaties can be taken to be the encouragement of investment, on a mutual and reciprocal basis, while balancing the interests of the investors and of the receiving State in that regard.
This case featured a strong dissent aimed precisely at the "neutral" stance of the tribunal towards teleological interpretation. See id., Dissenting Opinion of Judge Charles N. Brower, { 9.and in line with Article 31 of the VCLT. In Daimler Chrysler v. Argentina 127 the majority opted for a balanced approach so as to integrate all goals of the applicable BIT and practically reversed the line of reasoning that has been the mainstream in investment arbitration approach to teleological interpretation:
As formulated, the States resolved to encourage, protect, and create favorable conditions for investments in order to: a) intensify economic cooperation (an amity objective); b) stimulate private business initiative (an economic growth objective); and c) increase the prosperity of both States (a welfare objective). It is important to note that these latter three points represent the ultimate or outcome-based objectives of the States in concluding the Treaty, for which the encouragement, protection, and creation of favorable conditions for investment serve as the chosen instruments.
128
Daimler Chrysler reveals a clash of views among arbitrators regarding teleological interpretation. While the majority argued in favor of integrated approach and noted that BITs are entered into to promote foreign investments but only in order to achieve other goals, the third arbitrator dissented with assertion "that allowing investors to choose between different types of international dispute settlement 'options' is inherently more favorable to investors and therefore more conducive to investment promotion than not providing them with options." 129 This clash of paradigms illustrates well how teleological approach tends to shift the power to claimants when objectives are read literally or even selectively. With an integrated and balanced approach, text, context and all carefully interpreted objectives can move reasoning into another direction.
The teleological approach within investment arbitration does carry pitfalls every step of the way. For example, once goals have been chosen and relied upon, the next question is whether these goals can be pursued and achieved within arbitral proceedings. Is it possible to argue that economic cooperation will be fostered by any arbitral award? A general goal of economic cooperation seems quite distant from the case that is to be solved, and it is difficult to sustain the idea that the roots of successful and reciprocal economic cooperation lie in litigation. Because some of the tribunals have used the teleological method to justify an extensive approach to interpretation, which has meant the extension of obligations of the respondent state, it is hard to imagine that this kind of reasoning would motivate further economic cooperation. Some even argue against the functional connection between IIAs and economic development in the first place.
130
A similar argument can be put forward against the functional value of other goals such as the promotion and protection of foreign investments. In other words, is it possible to use this fairly ambiguous and declaratory statement to create the presumption in favor of investor's claims? There are tribunals that have favored such an approach:
131
Such an approach undoubtedly favors investors as potential claimants. 132 This approach is troublesome not only because it is difficult to square a general policy of investment protection with the concept of arbitral procedure, but also because there is no clear functional connection between substantive treaty protection and the veracity of an individual claim that a breach occurred. Such interpretation becomes value-based and tends to depart from the original intention of the parties: "Finally, if a tribunal's guiding star is the underlying objective of the treaty, interpretation can take account of a broader interpretative community, beyond the original state parties as such, and rapidly becomes value-based, e.g. in favour of the protection of human rights, of investors or of free trade." 133 This conclusion describes well the risks of a purposive approach in investment arbitration and proves Sir Ian Sinclair right about the "risk that the placing of undue emphasis on the 'object and purpose' of a treaty will encourage teleological methods of interpretation [which] , in some of its more extreme forms, will even deny the relevance of the intentions of the parties." 134 The voices of criticism within the investment arena come from arbitrators as well. For example, George Abi-Saab referred to expansive teleological interpretation as "Spiritism," 135 whereas Jan
Paulsson termed it as a "full sway of imagination."
136
The cases discussed here tend to show that the choice of the interpretative technique can be quite relevant, if not pivotal, for the development of arguments and success of the claimant's case. 137 
Conclusion
The study of teleological choices and interpretation methods employed within the investment arena lends support to the conclusion that investment tribunals rely quite often on the goal of "promotion and protection of investments" when assessing the content of standards of investors' protection envisaged in BITs. Such an approach necessarily emphasizes the role of a preamble, given that the goals and purpose of a treaty are usually spelled out in the treaty's introduction. Article 31 of the Vienna Convention on the Law of Treaties requires an integrated approach to interpretation: text, context and purpose should be equally considered. Investment cases which have revolved around teleological interpretation illustrate the departure from this general rule and on many occasions have demonstrated a very close connection 131 SGS, supra note 102, { 116. 132 "In the context of investment treaty disputes, an appeal to the preambular policies in the interpretation of the between resort to "promotion and protection of investments" as an interpretative technique and a proinvestor outcome for a case. These cases equally show the unreliability of telos in a treaty: purposes may be different, even conflicting, and their clear meaning can easily escape interpreters. Despite a growing number of cases where the purpose of a treaty comes to the forefront of legal reasoning, the functional correlation between the purpose of a treaty and the claim still remains unclear. The most prudent approach that has recently been featured by investment tribunals is the one that equally assesses different goals of the BIT without compromising the clear intention of the parties expressed in the treaty's text. Such an approach is more balanced and preserves the integrated method of interpretation as mandated by Article 31 of the VCLT.
